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In the Matter of the Petition of Lake Publishing 
Order Number: WQ 2000-06-UST 

SWRCB/OCC File 117 
 

Decision Regarding Reimbursement from the Underground Storage Tank Cleanup 
Fund.  Appeal of the decision of the Board to deny a request for reimbursement.  
 

• Petitioner purchased a building and grounds for 1.8 million on 2/5/1988 
• Purchaser knew of the UST’s and negotiated a lower price. 
• Seller agreed to remove UST’s as part of sale. 
• Agreement provided that if Seller had not completed removal and clean up  prior to close of 

sale, then funds were to be placed in escrow for amount to complete. 
• Seller failed to complete, and $80,000.00 was place in escrow and remitted to petitioner. 
• Claim made on fund. Fund decreased reimbursement by $31,424.00 as ineligible costs (tank 

removal and deductible) and found that the remaining dollars would have to be spent on 
remediation before the fund would reimburse. 

• Defense was that the funds were liquidated damages, not for clean up; that the money was his 
and was being expended by him and/or that the money belonged to the seller.  
 
 
 



In the Matter of the Petition of Lake Publishing 
Order Number: WQ 2000-06-UST 

SWRCB/OCC File 117 
 

• The Fund prohibits a claimant from recovering double payment/reimbursement for corrective 
action or third party claimant. 

• Is a reduced purchase price an impermissible “double payment” banned by the Act? 
 

• The Board found: 
– even if it was “liquidated damages” it would still be a double recovery as anticipated by 

the Act.  
– If the money actually belonged to the seller-than it would still constitute double recovery 

as the money would be expended by another.  
– If construed as an assignment, the amount determined to have been reduced would be 

costs of the seller, and the reimbursement would be to him. 
 



Bradford Oil Company, Inc. v. Stonington Insurance Company and  
State of Vermont Agency of Natural Resources  

SUPREME COURT OF VERMONT  
2011 VT 108; 2011 Vt. 

September 11, 2011, Filed 

• Plaintiff Bradford Oil Company, Inc. (Bradford) owns a Mobil station in St. Johnsbury that is 
the site of the petroleum contamination at issue.  

• According to the parties' experts, the contamination may have begun as early as the 1960s or 
as late as the end of the 1970s.  

• The Agency of Natural Resources (ANR) placed the site on the Vermont Hazardous Waste 
Sites List when, in April 1997, petroleum contamination was discovered following the 
removal of three underground storage tanks.  

• In recent years, at the State's direction, Bradford has been paying to investigate and clean up 
the contamination, and the VPCF has reimbursed most of Bradford's expenses.  

• Bradford initiated this case in 2006 to establish coverage for its cleanup liability under four 
commercial general liability policies from Stonington.  

• The State cross-claimed seeking reimbursement to the VPCF from Stonington under the same 
policies. The coverage periods for the policies at issue began on July 18, 1994, and continued 
through December 1, 1997. 

• Stonington filed a motion for partial summary judgment in October 2009, asserting that a 
simple time-on-the-risk allocation method should apply in this case and that the company 
should be held liable for damages only in proportion to the time it assumed the risk of loss.  



Bradford Oil Company, Inc. v. Stonington Insurance Company and  
State of Vermont Agency of Natural Resources  

SUPREME COURT OF VERMONT  
2011 VT 108; 2011 Vt. 

September 11, 2011, Filed 

• Under a time-on-the-risk allocation or “pro-ration by years” method, each triggered policy 
bears responsibility for damages in proportion to the time it was “on the risk,” relative to the 
total time of triggered coverage. 

• The trial court issued a judgment in August 2010 decreeing that Stonington's liability under its 
four insurance policies is limited to a 4/27 share of past and future cleanup costs and awarding 
the State $45,172.05 from Stonington for reimbursement of the VPCF expenditures and 
interest on the expenditures.  

• The State made several arguments on appeal the most relevant was that that joint and several 
liability should apply, because the policy involved was a commercial general liability policy 
for a gasoline station. 

– Because the station owner is subject to joint and several liability under 10 V.S.A. § 6615(c), and faced the risk of a 
hazardous waste migration, the State argues that the owner expects that the policy would impose the same joint and 
several liability on the insurer.  

• The court held that the State had in essence adopted a selective view of the reasonable 
expectations of the insured. As many courts have held, it is unreasonable to expect that an 
insurance policy with a specific durational limit will provide coverage for occurrences outside 
of that limit.  

https://www.lexis.com/research/buttonTFLink?_m=dfb4a27e24fa8a35939130d3440fdbb9&_xfercite=<cite cc="USA"><![CDATA[2011 VT 108]]></cite>&_butType=4&_butStat=0&_butNum=68&_butInline=1&_butinfo=10 VT. STAT. ANN. 6615&_fmtstr=FULL&docnum=5&_startdoc=1&wchp=dGLbVzV-zSkAl&_md5=0254c97d09c728ec8c45b20a5a674421


Bradford Oil Company, Inc. v. Stonington Insurance Company and  
State of Vermont Agency of Natural Resources  

SUPREME COURT OF VERMONT  
2011 VT 108; 2011 Vt. 

September 11, 2011, Filed 

• The court made note of another other argument that the State failed to preserve.  
• The State contends that, due to the equities involved here, the policies at issue should not be 

construed as occurrence-based policies but, rather, as essentially claims-made policies.  
• It argues that, based on prior Vermont cases, the policies should have included a pollution 

coverage endorsement providing coverage on a claims-made basis and that, since Stonington 
stipulated to coverage here, the company “effectively acknowledged that its insurance policy 
was not enforceable under Vermont law.”  

• The court decline to reach the merits of this argument because the State failed to preserve it in 
the trial court. 



 
In the Matter of: Objection to Denial of Excess Liability Trust Funds Claim  

ELF #9703535/FID #22410 Former Howard Marathon Rosedale, Parke County, Indiana;  
Cause No. 07-F-J-3885 

October 15, 2010 
Decision of the OEA (Office of Environmental Appeals) 

 

 Appeal from a denial of coverage by the Fund 
•  Property (site) owned by Claimant, Mr. J.T. Marathon 
• January 1997 the site was owned by James Howard and proposed to sell to J.T. Obenchain 
• Phase I done in Feb. 1997 by AEA, on behalf of the bank; staining and presence of 

hydrocarbons found.  Feb. 3, 1997 samples sent to lab. One found to be above standard. 
• Bank would have been informed after Feb. 6. 
• James Howard testifies that he was not informed of the sample results. 
• Tanks registered Feb. 27, 1997—back fees from 1988 though 1997 paid. 
• March 26, 1997, AEA reported the release to the agency (IDEM). Site given incident number 

9703525.  
• Sale from Mr. Howard to J.T. Marathon takes place in Sept. 1997. Mr. Marathon has paid all 

fees since 1997. 
• In November 2007, Mr. Marathon submitted a request for reimbursement for incident 

9703525. 
• Feb. 22, 2007, the IDEM determined that site release was timely reported, but that Mr. 

Marathon’s claim for reimbursement was denied. The determination was appealed. 
 



In the Matter of: Objection to Denial of Excess Liability Trust Funds Claim  
ELF #9703535/FID #22410 Former Howard Marathon Rosedale, Parke County, Indiana;  

Cause No. 07-F-J-3885 
October 15, 2010 

Decision of the OEA (Office of Environmental Appeals) 

Reasons for denial of coverage by the Fund: 
• O/O is not in substantial compliance with requirement to pay 50% of fees when due (fess 

from 1988-1990) 
• Claimant failed to register tanks within 30 days of time tanks were put in service or when put 

in use.  
 
Ruling:  
• Error that the tanks were not registered. Records from the Department of Revenue show 

payments.  
• Requirement for registration cited did not exist in 1997 when the tanks were registered. 
• Regulation in effect requires calculation of reimbursement, not denial. 
• Case determined by determining who the term “discovered” applies too.   
• Court determines that the term refers to when the release is discovered-and therefore, the 

release was discovered on Feb. 6, and the tanks were not registered at that time by the prior 
owner, and therefore is not eligible.  Tuff case.  

 



Montana Petroleum Tank Release Compensation Board v. Fireman’s Fund Insurance Company et. al.   
Cause no. ADV-2004-835  

First Judicial District Court o Montana, Lewis and Clark County 
December 27, 2010, decided 

 

• Board, which stands in the shoes of the insured, Flying J, in this subrogation action, asserted 
four theories of recovery: breach of contract, equitable remedy, quantum meruit, and 
declaratory relief. 

• Flying J was provided commercial general liability coverage by Fireman's from 1975 until 
April 1, 1983. The policies provided coverage caused by an occurrence during the policy 
period. It covered sudden and accidental discharge, dispersal, release, or escape of pollutants. 
The policies required that the insured give Fireman's notice of an occurrence "as soon as 
practicable.“ 

• On March 6, 2001, Flying J submitted an "Application for Petroleum Release Eligibility Form 
1R" to the Board for reimbursement of the costs it incurred in excavating and disposing of the 
contaminated soil.  

• In its application, Flying J stated that it was not insured for pollution liability or risk exposure 
to the premises where the tanks and piping were located. It also indicated that whether the 
release was from the tanks or pipings was "unknown.“ 

• Flying J did not give notice to Fireman's of its application for reimbursement for the leaks, 
nor did Flying J ever make a written demand or claim to Fireman's for reimbursement under 
its insurance policy.  

• Fireman's first learned of the claim when the State was served with the second amended 
complaint in October 2007. 
 
 



Montana Petroleum Tank Release Compensation Board v. Fireman’s Fund Insurance Company et. al.   
Cause no. ADV-2004-835  

First Judicial District Court o Montana, Lewis and Clark County 
December 27, 2010, decided 

 

• The insurance policies required Flying J to notify Fireman's of a claim or demand for payment 
as soon as practicable. If a contract requires such a demand, failure to provide it makes the 
contract unenforceable.  

• Fireman's is entitled to judgment as a matter of law on the issue of breach of contract. 
• The evidence before the Court provides no material facts to indicate that the Board can 

identify the exact times of the releases.  
• Furthermore, since Flying J removed the contaminated soil before it could be inspected, 

Fireman's was prevented from obtaining potential evidence pertaining to the releases. 
• Flying J never notified Fireman's, which only learned of the leaks eight years later when it 

received the Board's second amended complaint in 2007, long after the contaminated soil was 
excavated and the area cleaned up.  

• Fireman's inability to examine the contaminated soil and the surrounding area at the time of 
the discovery creates obvious and sufficient prejudice to support its defense. 
 
 
 
 
 



Montana Petroleum Tank Release Compensation Board v. Fireman’s Fund Insurance Company et. al.   
Cause no. ADV-2004-835  

First Judicial District Court o Montana, Lewis and Clark County 
December 27, 2010, decided 

 

• Fireman's argues that equitable relief is not available in this lawsuit.  
• It is well settled in Montana that a court may accept jurisdiction in equity only where no 

statutory or legal remedy is available. 
• The mere fact that a party does not avail itself of that remedy does not negate the existence of 

the legal remedy. The action in this case is based on an insurance contract, and contractual 
remedies are therefore available.  

• Equitable relief is therefore not available to the Board.  
•  

 
 
 
 
 
 



In The Matter of Eugene Veltri, V. New York Office of State Comptroller et. al. 
 81 A.D.3d 1050, 916 N.Y.S.2d 315 

N.Y.A.D. 3 Dept.,2011. 
February 10, 2011  

 

Appeal of a Decision of the Environmental Protection and Spill Compensation Fund denying 
coverage for clean up of an “orphan” UST. 
 
• Owner (Mr. Veltri) purchases the property in 1989 from A. R. Gundy. He leased the property 

to Leaseway Transportation , Inc. for a trucking terminal. 
• Leaseway reported spills on the property to the Department of Environmental Conservation 

(DEC). DEC issues letter in September 1988 that the spills appear to be “free of the effects of 
underground storage fuel leakage.” 

• In September 1988, Gundy and Mr. Veltri enter into negotiations for sale of the property.  
• The purchase agreement required Gundy to remove all UST’s with the exception of one 

heating oil tank and to remediate around the tanks. Gundy had Leaseway remove the tanks.  
• Sale is “as is.” Mr. Valtri leases the site to a molding facility. 
• In 2005, in anticipation of sale, an assessment is done revealing a 4500 gallon tank that no one 

knew about that had sustained a release. 
• Petitioner was required to remove and remediate. Applied for and was denied reimbursement. 
 

 



In The Matter of Eugene Veltri, V. New York Office of State Comptroller et. al. 
 81 A.D.3d 1050, 916 N.Y.S.2d 315 

N.Y.A.D. 3 Dept.,2011. 
February 10, 2011  

Petitioner’s Contention: 
• He can’t be liable as he had no knowledge of the tank when he took possession of the 

property. 
• The release was from the other, removed tanks and therefore covered  
 
Ruling:  
• Petitioner was strictly liable for the contamination as the “owner” of the system. 
• The claim was untimely even if the release was determined to come from the removed tanks. 
• Orphan tank was determined to be a “fixture” when he purchased the land, and therefore he is 

deemed to be the owner. 
 

 



ILLINOIS ENVIRONMENTAL PROTECTION AGENCY v. ILLINOIS POLLUTION CONTROL 
BOARD and PRIME LOCATION PROPERTIES, LLC   

NO. 5-10-0072  
APPELLATE COURT OF ILLINOIS, FIFTH DISTRICT  

2012 Ill. App. Unpub. LEXIS 462; 2012 IL App (5th) 100072U  
March 2, 2012, Filed 

 
• Illinois Environmental Protection Agency appeals the decision of the Illinois Pollution Control Board. 
• Prime Location Properties, LLC, applied for and received reimbursement from the Leaking Underground 

Storage Tank Fund (LUST fund) to clean up contamination resulting from leaking underground storage 
tanks found on an abandoned gas station it purchased.  

• The process of locating and confirming leaks from all seven of the tanks took several years.  
• At one point, the IEPA issued a decision in which it rejected Prime's proposed plan to remove all seven 

tanks because, at that point, leakage had been confirmed from only two of the tanks.  
• The decision also noted that leaks from any of the other storage tanks on the property would be treated as a 

separate incident.  
• Subsequently, Prime removed all seven tanks, confirmed that all seven were leaking, and sought 

reimbursement for the costs it incurred.  
• The IEPA denied Prime's request for reimbursement from the LUST fund based on its failure to follow 

procedures in place for reporting the leaks as a separate incident.  
• Prime petitioned for review with the Illinois Pollution Control Board (IPCB), which reversed the IEPA's 

decision.  
• IEPA argues that (1) the IPCB lacked jurisdiction to consider Prime's petition because the initial petition for 

review was filed on its behalf by a corporate officer who was not an attorney, (2) the IPCB erred in failing 
to give preclusive effect to the IEPA's earlier decision that any additional leaks would be treated as a 
separate incident, and (3) the IPCB abused its discretion in awarding Prime attorney fees without proof of 
payment. 



ILLINOIS ENVIRONMENTAL PROTECTION AGENCY v. ILLINOIS POLLUTION CONTROL 
BOARD and PRIME LOCATION PROPERTIES, LLC   

NO. 5-10-0072  
APPELLATE COURT OF ILLINOIS, FIFTH DISTRICT  

2012 Ill. App. Unpub. LEXIS 462; 2012 IL App (5th) 100072U  
March 2, 2012, Filed 

 
• In this case, the petition for review was filed by an officer of the company who was not an attorney. That 

petition was timely filed within 35 days after Prime received the IEPA's decision letter.  
• The amended petition, filed by an attorney, was filed more than 35 days after Prime received the letter.  
• The IEPA argues that the original petition was null and void because it was filed by a nonattorney.  
• As such, the IEPA contends, the amended petition could not relate back to the date on which the original 

petition for review was filed, and it could not confer jurisdiction on the IPCB. 
• This case, however, does not involve a pleading filed in a court.  
• Instead, it involves a petition for review filed with an administrative agency.  
• The IEPA next contends that the IPCB erred in failing to give preclusive effect to a November 2005 

decision letter, which stated that any additional leaks would be considered a separate release and must be 
treated as such.  

• Because the November 2005 decision letter did not–and could not–address the question involved, we 
cannot find that it had a preclusive effect on determinations made later. 

• The IEPA's final contention is that the IPCB abused its discretion in awarding attorney fees to Prime 
without requiring proof that the fees were actually incurred. 

• Prime's attorney did submit an affidavit outlining the fees he charged for the various services he provided in 
this matter. This is generally sufficient where attorney fees are permitted by statute. 
 
 



In Re EDG Holdings V. Southwest Bank, et. al.  
 438 B.R. 154 

Bkrtcy.S.D.Ill.,2010. 
August 03, 2010  

Bankruptcy Proceeding with Chapter 11 Debtor filing and adversary proceeding 
attempting to invalidate security interests held by creditors to payments from the Illinois 
Leaking Underground Storage Tank Fund (LUST). 

 
• Debtor is an environmental remediation company performing work that is normally 

reimbursed through the LUST Fund.  
• To finance its operations, it signed security contracts with banks who loan them money.  
• Upon filing Bankruptcy, it attempted to cancel the security interests held by banks/factors 

whom had taken a security interest in the reimbursement payments.  
 
 

 



In Re EDG Holdings V. Southwest Bank, et. al.  
 438 B.R. 154 

Bkrtcy.S.D.Ill.,2010. 
August 03, 2010  

Debtors’ Contentions:  
• The Debtor maintains that the security interests in payments not yet approved by the LUST 

FUND cannot be turned over to the banks. 
• The Debtor classifies its contracts as Stage I, Stage II, or Stage III receivables.  Stage I when 

actual work has been preformed but not submitted; Stage II for work submitted that have been 
rejected by the LUST fund subject to re-submittal, and Stage III, claims that have been 
approved but not yet paid.  

• Payment to lien holders is against public policy as the fund only allows assignment of claims 
that have been approved and Stage I and II are not yet approved. 

• The liens were not properly perfected in that the fund only allows for one filing. 
• The interests in the Stage 1 funds had no value as of the filing date. 
• Other claims under the bankruptcy code rankings are not discussed here. 
 

 

 



 
 
 

In Re EDG Holdings V. Southwest Bank, et. al.  
 438 B.R. 154 

Bkrtcy.S.D.Ill.,2010. 
August 03, 2010  

 Court’s Findings : 
• Claims were recognized as the statute limiting payments did not express a public policy 

allowing payment to only approved claims but was only attempting to limit its ability and 
administrative responsibility by restricting assignments to only those claims which it already 
approved. The section in the statute provides that the owner or operator may make only one 
irrevocable assignment of their LUST Fund payment right and that the State “shall not pay the 
assigned amount to any subsequent assignee of the one assigned. Nothing in the section 
prohibits subsequent assignments by the initial assignee.  

• No formalities in form were necessary. 
• UCC Article 9 governs the liens. Two of three requirements met, Defendants gave value and 

properly recorded the security interests. The third requirement, whether at the time of the 
petition filing, were there property rights  in which the defendants could claim an interest. The 
Court finds that they did—as the subsequent approvals were the value that had been bargained 
for.  

• “LUST Fund proceeds are not the only collateral in this matter; rather, it is these 
monies, and what they represent, i.e., contractual payment rights for work performed on 
contaminated property sites, which comprise the defendants collateral.” 

  
 



MKP Enterprises, Inc. v. Underground Storage Tank Indemnification Board  
No. 2380 C.D. 2010  

COMMONWEALTH COURT OF PENNSYLVANIA  
2012 Pa. Commw. LEXIS 62  
December 13, 2011, Argued  
February 9, 2012, Decided  

February 9, 2012, Filed 
 

• The property owner was in the business of buying, selling, storing, and distributing refined 
petroleum-based products, including gasoline and diesel fuel.  

• On November 6, 2007, EPI began to have three USTs, containing either unleaded gasoline or 
diesel gasoline, excavated 

• During the excavation process, soil contamination was found which was believed to be the 
result of leaking around the spill buckets. 

• The release was reported by phone to the DEP by telephone on the same day of the 
excavation, November 6, 2007.  

• Consistent with usual practice, the DEP staff member documented the report on a form 
including information about who provided notification and a description of what was 
reported.  

• The DEP staff member distributed copies of the completed one-page storage system report 
form to appropriate DEP personnel and also faxed a copy to the Fund as was what appeared to 
be usual practice for that particular DEP staff member. 

• Transmitting a report form to the Fund is not required, and not all regional DEP offices send 
the forms.  



MKP Enterprises, Inc. v. Underground Storage Tank Indemnification Board  
No. 2380 C.D. 2010  

COMMONWEALTH COURT OF PENNSYLVANIA  
2012 Pa. Commw. LEXIS 62  
December 13, 2011, Argued  
February 9, 2012, Decided  

February 9, 2012, Filed 
 

• Forms received by the Fund generally are retained for 60 days in the event a claim is reported 
corresponding to DEP's report form. 

• EPI argues that it did not receive confirmation of soil sample results until April 14, 2008, and 
that, therefore, the sixty (60)-day notification requirement of Section 977.34 did not begin to 
run until that date.  

• EPI also argues that its notice to the DEP on November 6, 2007 and the DEP’s notice to the 
Fund on that same day should satisfy the notification requirement for Fund eligibility. 
 

• The court rejected these arguments: 
– EPI’s signature on the NORR indicated that he knew of a confirmed release in November 

2007.  
– Further, in the closure report process, which occurred during December 2007 and 

January 2008, EPI signed the reports submitted to DEP and received a proposal from PPI 
for the cost of removing the contaminated soil stockpiled on EPI's property.  

– A straightforward construction of Section 977.34 requires notification within sixty (60) 
days of confirmation of a release, not within sixty (60) days of confirmation of the extent 
of the release. 

 
 
 



MKP Enterprises, Inc. v. Underground Storage Tank Indemnification Board  
No. 2380 C.D. 2010  

COMMONWEALTH COURT OF PENNSYLVANIA  
2012 Pa. Commw. LEXIS 62  
December 13, 2011, Argued  
February 9, 2012, Decided  

February 9, 2012, Filed 
 

• As an entity functioning in a capacity similar to an insurer, it is reasonable that the Fund 
would desire notice within a particular amount of time of a triggering event-confirmation of a 
release-that a "participant" will be making a claim against the Fund.  

• Until such time, the Fund would have no notice that a "participant" will seek to recover the 
costs of remediation from the Fund. We also do not agree with EPI that this view 
represents a type of underhanded scheme the Fund has developed to avoid its obligations 
under the Act.  

• In order for the Fund to fulfill its statutory and regulatory obligations, it is reasonable to 
require "participants" to notify the Fund in a timely manner that an event has occurred for 
which a "participant" may be seeking compensation under the Act. 

• The Board concluded that the hearing officer properly found that the property owner was not 
eligible for coverage under the Act from the Fund as a result of failing to notify the Fund of 
its claim within 60 days of confirming that a release occurred relative to three of its 
underground storage tanks.  

•  
 



Natiello V Department of Environmental Protection 
 990 A.2d 1196 

Pa.Cmwlth.,2010. 
March 12, 2010  

 

Appeal from an order of the Environmental Hearings Board, No. 2007-217-G; 
Dismissing an appeal of an order issued by the Department requiring a site assessment 
and remediation at a UST site. 

 
• Appellants were owners of Jocks Service Station with five UST’s that sustained a release in 

1993 and 1994 and were ordered to characterize the site and perform remediation if necessary. 
• Due to lack of funds, the appellants were not able to comply. The Department secured funding 

and under a Consent Order and Agreement for Access with the appellants removed some of 
the UST’s and some of the contaminated soil. The Department spent $56,000.00 dollars. 

• The Department entered into an agreement with the appellants allowing a lien for the amount.  
• The appellants then sold the property for $162,000.00 and turned over the Department 

$28,000.00 and kept $134,000.00. 
• After the sale, the Department still issued another order to the appellants (prior owners) 

ordering them to complete the site characterization and perform any remediation necessary. 
 

 
 



 
 

Natiello V Department of Environmental Protection 
 990 A.2d 1196 

Pa.Cmwlth.,2010. 
March 12, 2010  

 
Appellants’ Contentions: 
• Not the current owner; 
• The Consent Order caused the Department to become the “occupier”  and become responsible 

for the clean up. 
• Payment to the Department for the removal of the tanks from the proceeds of the sale 

constituted equitable estoppels, laches, or accord and satisfaction.  
Court’s Ruling: 
• The Natiellos remain owners for purposes of the obligations contained in the order. Past and 

present owners can be owners for purposes of the clean up provisions. 
• The Department did no become the “occupier” of the site and the contents of the consent 

order did not transfer liability to the Department. 
• Latches does not apply even thought the Department waited 13 years to issue the subsequent 

order. The enforcement of regulations cannot be the subject of latches. 
• The Consent Order contained language with would preclude estoppel. 
• There was no “accord and satisfaction” when the Natiellos paid the department the 

$28,000.00 dollars. The Consent Order provided that nothing in its contents would relieve the 
Natiellos of compliance with any future order. 

 
 



Yosemite Springs Park Utility Company v. Chevron, U.S.A. Inc., et al., Case No. 09-cv-1419  
Master File No. 1:00-1898, MDL 1358 (SAS), M21-88, Case No. 09-cv1419  

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK  
 December 6, 2011  

 

• Plaintiffs seek relief from contamination, or threatened contamination, of groundwater from 
various defendants' use of the gasoline additive methyl tertiary butyl ether ("MTBE") and/or 
tertiary butyl alcohol, a product formed by the natural degradation of MTBE in water.  

• Yosemite Springs Park Utility Company ("YSPUC") alleges that Chevron U.S.A., 
Inc.  ("Chevron") promoted and sold gasoline containing MTBE although  it knew or should 
have known that MTBE would eventually pollute groundwater. 

• Present case involves a motion in limine filed by YSPUC, seeking an order directing that 
Chevron "shall not make any reference to, offer any evidence, or make any argument 
suggesting that Chevron's liability should be reduced because Plaintiff has received 
compensation in the form of funding or financial support for a water treatment plant from any 
collateral source. 

• The primary question presented by this motion is whether the substantive portion of the 
collateral source rule applies to DWTRF Payments by dint of Chevron's contributions to the 
USTCF.  

• The collateral source rule is a substantive rule of law that states that a tortfeasor's liability is 
not reduced even though the tort victim has received benefits for the same injury from 
collateral or independent sources.  

• From June 1999 to December 2009, the USTCF was required by law to transfer five  million 
dollars per year to the Drinking Water Treatment and Research Fund ("DWTRF").  

 
 
 



Yosemite Springs Park Utility Company v. Chevron, U.S.A. Inc., et al., Case No. 09-cv-1419  
Master File No. 1:00-1898, MDL 1358 (SAS), M21-88, Case No. 09-cv1419  

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK  
December 6, 2011 

 

• The DWTRF was administered by the California Department of Health Services ("CDHS“) 
paid public water systems directly to investigate and remedy oxygenate contamination. 

• Public water systems that receive more than one million dollars from the DWTRF are obliged 
to aggressively pursue cost recovery from responsible persons.  

• YSPUC had received almost three million dollars in DWTRF funds from the CDHS to clean 
up the MTBE contamination of its wells. 

• The purpose of a motion in limine is to allow a court to rule on the admissibility of potential 
evidence in advance of trial. 

• YSPUC was legally entitled to the DWTRF Payments even though it never contributed to the 
DWTRF. 

• Accordingly, the DWTRF payments would appear at first glance to be gratuitous third party 
payments squarely within the ambit of the collateral source rule.  

• The question, then, is whether the otherwise-collateral DWTRF Payments become non-
collateral in light of Chevron's contribution to the USTCF.  

• Payments from the defendant or the defendant's insurance directly to the plaintiff are often 
found to be non-collateral; accordingly, courts typically allow defendants to offset their 
liability to account for such payments, and to introduce related evidence.  

 
 

 



Yosemite Springs Park Utility Company v. Chevron, U.S.A. Inc., et al., Case No. 09-cv-1419  
Master File No. 1:00-1898, MDL 1358 (SAS), M21-88, Case No. 09-cv1419  

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK  
December 6, 2011 

 

• The USTCF is a quasi-insurance fund created by the State of California to help the owners 
and operators of USTs pay for cleanup — including reimbursements to affected third parties 
— due to a perceived difficulty that some owners and operators had in obtaining private 
insurance.  

• Accordingly, the collateral source rule would not prevent Chevron from introducing evidence 
that either it or the USTCF made direct payments to YSPUC. 

• Chevron, however, does not argue that it or the USTCF made  any direct payment to YSPUC 
for MTBE remediation, or for any other purpose.  

• Chevron only argues that the DWTRF Payments are not subject to the collateral source rule 
because the DWTRF was not wholly independent from Chevron by dint of Chevron's 
contributions to the USTCF.  

• The differences between the USTCF and the DWTRF, however, are too broad to make this 
leap.  



Yosemite Springs Park Utility Company v. Chevron, U.S.A. Inc., et al., Case No. 09-cv-1419  
Master File No. 1:00-1898, MDL 1358 (SAS), M21-88, Case No. 09-cv1419  

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK  
December 6, 2011 

 

• The purpose of the USTCF was to protect smaller owners and operators of USTs who could 
not afford to self-insure or buy insurance privately.  

• On the other hand, the purpose of the DWTRF was to provide public water providers with a 
ready source of funds to study and implement the best methods of remediating oxygenate 
contamination — effectively granting such providers insurance against oxygenate 
contamination at no cost to themselves.  

• The court found that the collateral source rule applies to the DWTRF Payments, which 
therefore, did not reduce Chevron's liability to YSPUC. 

– Chevron's intent in contributing to the USTCF was to comply with the law and to insure 
itself against UST cleanup costs.  

– Chevron's intent was not to contribute to the DWTRF — and thereby to separate 
insurance for YSPUC — or to make a down payment on any future liability to YSPUC.  

– Instead, the DWTRF Payments are more akin to "fringe benefits," which, although 
funded by the tortfeasor,  are routinely held to be subject to the collateral source rule. 

• Furthermore, Chevron may not introduce evidence of those payments for purposes of 
reducing its liability because they are not relevant to the issue of whether Chevron has any 
liability to YSPUC. 
 
 
 



In re Crompton Colors, Inc. 
 NO. A-0778-09T1, 2011 WL 5082211 

N.J.Super.A.D.,2011. 
October 27, 2011  

 

Appeal from a decision of the New Jersey Department of Environmental Quality rescinding 
a No Further Action Letter issued in 2002 and denying a request for a hearing on that 
rescission. 

 
• The RP carried out a remediation of a heating oil UST and was issued an NFA. In the process 

of investigating the site, contamination was attributed to another source. The NFA was 
restricted to the AOI of the tank. The letter informed the RP that it needed to investigate 
further the contaminates not associated with the UST. 

• As a result of subsequent investigations on other property where children might be located, 
additional contamination was found and the Department rescinded the NFA and asked the RP 
to conduct a remedial investigation and submit a remedial investigation work plan with a 
schedule for investigation of potential vapor intrusion pathways. 

 
 



In re Crompton Colors, Inc. 
 NO. A-0778-09T1, 2011 WL 5082211 

N.J.Super.A.D.,2011. 
October 27, 2011 

Contention: 
 
• RP is entitled to a hearing on a decision to rescind an NFA. 
  
Finding: 
  
• The rescission of an NFA does trigger a right to a hearing.  
 



CHARLES HARRIS et al., v. DENNIS DOUGLAS GREGORY et al.,  
COURT OF APPEAL OF CALIFORNIA, FIFTH APPELLATE DISTRICT  

2011 Cal. App. Unpub.  
January 18, 2011, Filed 

 

• Plaintiff appeals from a judgment entered after a court trial; the trial court found in plaintiff's 
favor on the nuisance cause of action and awarded him nominal damages of $1.  

• Plaintiff contends there was undisputed evidence he sustained damages of $300,000 to 
$400,000.  

• Defendants have moved to dismiss the appeal, asserting plaintiff cannot appeal on the ground 
the damages are inadequate because he failed to move for a new trial on that ground in the 
trial court.  

• Defendant, Dennis Douglas Gregory, owned a car wash and gas station from approximately 
1987 to  August 2006 at which time  it was sold to another party/defendant. 

• Plaintiff applied to the state water board's Underground Storage Tank Cleanup Fund (UST 
fund) for assistance. 

• Subsequent monitoring revealed that contaminants from Defendant's underground storage 
tanks had migrated to plaintiff's adjacent property. 

• Plaintiff sued defendants, alleging causes of action for nuisance and negligence.  
• At trial, plaintiff stipulated he was seeking only the cost of repairing his property, and not 

damages for diminution in value.  



CHARLES HARRIS et al., v. DENNIS DOUGLAS GREGORY et al.,  
COURT OF APPEAL OF CALIFORNIA, FIFTH APPELLATE DISTRICT  

2011 Cal. App. Unpub.  
January 18, 2011, Filed 

 

• The trial court ruled in favor of defendants on the negligence cause of action, finding 
defendants acted reasonably, there was no evidence any regulatory violations caused or 
contributed to the contamination, and there was no evidence plaintiff incurred any legally 
cognizable damages.  

• It found the contamination constituted an actionable nuisance, but plaintiff failed to prove the 
amount of any legally cognizable damages he incurred as a result.  

• The contamination was being cleaned up at the expense of the UST fund, and the groundwater 
had met state drinking water standards for five quarters.  

• The trial court awarded plaintiff nominal damages of $1. 
• Defendants did not dispute that the nuisance, if any, was abatable and continuing, rather than 

permanent; the evidence showed defendants, with the assistance of a consulting firm and the 
approval of county authorities, were in the process of having the source of the contamination 
remediated.  

• Thus, plaintiff could recover only for actual damages he sustained prior to judgment; he could 
not recover for any prospective damages.  

• The evidence regarding cleanup costs supported a conclusion it would cost between $300,000 
and $400,000 to remediate the entire contaminated site, including plaintiff's property. 

• Defendants' consulting firm monitored the contamination, conducted pilot studies, and 
prepared a remediation plan which the county approved.  



CHARLES HARRIS et al., v. DENNIS DOUGLAS GREGORY et al.,  
COURT OF APPEAL OF CALIFORNIA, FIFTH APPELLATE DISTRICT  

2011 Cal. App. Unpub.  
January 18, 2011, Filed 

 

• The monitoring indicated the contamination in plaintiff's groundwater was already generally 
decreasing; at the time of trial, the contaminant levels were within acceptable levels for 
drinking water.  

• Defendants obtained a commitment of funds from the UST fund, which was anticipated to 
cover the entire cost of cleaning up both properties.  

• At the time of trial, the necessary equipment had been ordered and paid for, and the defendant 
was awaiting issuance of a building permit to begin construction of the necessary facilities. 

• Plaintiff did not testify that he incurred or paid any amount to repair his property; he did not 
testify he sustained any out-of-pocket loss as a result of the contamination.  

• He testified his house was on city water; thus, he did not rely on the groundwater for his 
drinking water.  

• He did not make any claims of personal injury as a  result of the contamination.  
• He did not claim any loss of use of his property.  
• He testified that he was only seeking money to clean up his property.  
• The evidence indicated cleanup is already underway, at the expense of the UST fund. 

Awarding plaintiff damages measured by the cost of cleaning up the contamination, which 
was already being cleaned up at another's expense, would result in a windfall to plaintiff.  



John Witt, HydroTech Corporation, and Mark Shere V. Jay Petroleum 
 948 N.E.2d 824 
Ind.App.,2011. 
May 06, 2011 

Owners of former gas station and environmental engineering firm brought action 
against  stations prior owners seeking reimbursement of and contribution to costs of 
remediation. The lower court issued a TRO prohibiting current owners and 
environmental firm from continuing remediation of UST. The lower court also found the 
prior owners in contempt. 

• The Witts filed suit against Jay Petroleum as a result of a release at a station that purchased 
but did not ever operate as a gas station.  

• The Witts notified the Indiana Department of Environmental Management (IDEM) that the 
USTs had a release. IDEM instructed the Witts to install monitoring wells and perform an 
Initial Site Characterization (ISC).  

• During the pretrial procedures, a dispute over sampling erupted. No discovery order had been 
entered.  

• The Witt’s attorney had complained of being unable to get information from Jay.  
• A status conference on discovery was held where discussions on paths forward were 

“entertained”. 
• Witts scheduled the tank removal within two weeks of the conference. 
• Jay was concerned that the Witts were going to “over excavate” costing more money. 
 



 
 
 

John Witt, HydroTech Corporation, and Mark Shere V. Jay Petroleum 
 948 N.E.2d 824 
Ind.App.,2011. 
May 06, 2011 

 • Jay wanted a seven day notice for tank removal and sampling. 
• Jay and it’s representative were not allowed on site because they refused to sign a proposed 

agreement.  
• Suit filed for TRO and hearing held—TRO issued. Witts continued securing the tank hold by 

returning the fill to the hold. Subsequent hearing held Witts in contempt. Witts appealed the 
TRO and the finding of contempt. 

 
 



John Witt, HydroTech Corporation, and Mark Shere V. Jay Petroleum 
 948 N.E.2d 824 
Ind.App.,2011. 
May 06, 2011 

Court’s Ruling: 
 

• TRO on contempt finding reversed.  
• Dispute was not one of the merits, but one governing discovery. 
• Request for TRO was really a request for entry onto land. 
• Standard of review of Contempt was “de novo” as underlying court relied only on a paper 

record. 
• Facts supported that the filling of the tank hold was not “willful disobedience of the order.” 
• Reliance on “John’s rude gestures toward Erny” was misplaced. It was not directed to the 

court. 
  

 



 
 
 
 
 

State of Washington Department of Ecology V. Tiger Oil Company 
 NO. 40563-6-II , 2012 WL 621465 

Wash.App. Div. 2,2012. 
February 28, 2012  

  
 

RP, Tiger Oil Company, asking for a review of a final management decision of the  
Department of Ecology.  

• Two Tiger Oil Companies. Old Tiger and New Tiger. Old Tiger was original owner. New 
Tiger purchased the property in October 1, 1987.  Two parcels involved. 

• Old Tiger sustained a release in 1981 which resulted in an explosion. Old Tiger excavated soil 
in the southeast corner. Testing revealed contamination and a line leak. Old Tiger ordered to 
investigate and remediate.  

• Old Tiger’s insurer, Federated, assumed control of the remediation. 
• Release was of 20,000 gallons. Recovery of 16,000 gallons by 1984. Free phase still present 

in June 1986 and Dec. 1987. 
• Old Tiger represented that it “did not expect any further legal actions” and that “all suits had 

been settled satisfactorily.” 
• Bank told purchaser that “all problems (related to the three gasoline spills) had been taken 

care of.” 
• Old Tiger assets bought for 1.1 million.  In the purchase agreement Old Tiger warranted “that 

there was no suit, action, legal, administrative, or other proceeding pending or threatened 
 



State of Washington Department of Ecology V. Tiger Oil Company 
 NO. 40563-6-II, 2012 WL 621465 

Wash.App. Div. 2,2012. 
February 28, 2012 

 against or affecting Old Tiger. Old Tiger agreed to defend and hold harmless New Tiger for 
any occurrence, contract, undertaking, or conduct occurring prior to the closing. 

• In June 1988, Mercy Development purchased the property surrounding the Tiger property and 
developed a shopping center.  

• September 1988 Old Tiger dissolved. 
• Late 1989 the Department held a meeting with various parties, but not New Tiger.  It did not 

notify New Tiger of the discovery of additional free product. 
• On March 29, 1990, Department issued a new order to New Tiger. The new order required 

New Tiger to submit a work plan, a comprehensive schedule, and a final remediation 
investigation/feasibility study. It also ordered New Tiger to pay the Departments past 
expenses. The order was later amended to name Old Tiger, Federated, and Mercy. 

• New Tiger sued Old Tiger and others to determine who would be responsible. 
• In 1995 and 1996 Federated has installed and SVE system on a portion of the property and 

operated it until 1997. 
• In April 1997, New Tiger settled its lawsuit with Old Tiger, Federated, and others. Federated 

agreed to pay 1.1 million to New Tiger, and another 1.625 million to a trust which New Tiger 
would be entitled to after the department provided New Tiger with a NFA.  
 

 



State of Washington Department of Ecology V. Tiger Oil Company 
 NO. 40563-6-II, 2012 WL 621465 

Wash.App. Div. 2,2012. 
February 28, 2012  

• New Tiger took over the remediation. In 2001 New Tiger stopped the operation of the gas 
station. 

• In March 2002, the department issued a clean up action plan which required all the parties to 
remove the tanks and remediate the soils, and install and operate a SVE unit. 

• April 2, 2002, the parties sent a letter to the Department saying that they had cause for 
refusing to comply.  

• On June 6, 2002, the Department filed suit to impose the plan. 
• On August 15, 2003, the Department entered into a Consent Decree with Mercy. That Decree 

required Mercy to extend the SVE in two directions and operate it for 30 months. 
• Lower court upheld the order on April 20, 2004, granting a partial summary judgment to the 

Department. 
• On October 29, 2004, New Tiger and the Department entered into a Consent Decree. 
• In January 2006, the Department informed New Tiger that it was failing to meet requirement 

of the consent decree.  
• In April 2006, New Tiger requested that it be allowed to use Monitored Natural Attenuation as 

the clean up method instead of the SVE and to issue a NFA. 
 



 
 
 

State of Washington Department of Ecology V. Tiger Oil Company 
 NO. 40563-6-II , 2012 WL 621465 

Wash.App. Div. 2,2012. 
February 28, 2012  

 • In September 2006, the state air authority required New Tiger to install BACT on the SVE 
unit. 

• Mediation was attempted, but in November 21, 2008, the Department issued it’s final 
decision. 

• December 11, 2009, the lower court upheld the Department and held New Tiger in contempt. 
 



 
 

State of Washington Department of Ecology V. Tiger Oil Company 
 NO. 40563-6-II, 2012 WL 621465 

Wash.App. Div. 2,2012. 
February 28, 2012  

 
Contentions: 
• It was arbitrary and capricious to deny MNA as the remedy. 
• It was arbitrary and capricious to force New Tiger to continue operating the SVE unit 

extensions. The disproportionate cost analysis would not call for continued operation of the 
unit. 

• It was arbitrary and capricious to impose BACT on the units. 
• The consent decree allows for MNA. 
Courts Ruling: 
• Court finds the order appealed in 2004 to be final—but subsumed into the Consent Judgment 

of 2004.  
• Letters to Department styled as Motions for Summary Judgment were really motions for 

dispute resolution under the consent decree.  
• Standard of review of management decisions by the Department is “arbitrary and capricious” 

and covered by the APA. 
• The Department was not arbitrary and capricious in not approving MNA; was not required to 

conduct the disproportionate cost analysis because New Tiger agreed to the work plan in the 
consent decree.  

 



 
 
 

State of Washington Department of Ecology V. Tiger Oil Company 
NO. 40563-6-II, 2012 WL 621465 

Wash.App. Div. 2,2012. 
February 28, 2012  

 • Question for court when two competing remedies are available is whether the Departments 
choice is not arbitrary and capricious, and not whether the chosen option is the optimal one. 

  
This case is a textbook case for all that can go wrong at a site and all legal challenges 
that can be made to the decisions of the State Agency 

 
 



 
 
 

Sanchez v. Esso Standard Oil de Puerto Rico, Inc. 
 NO. CIVIL 08-2151 (JAF), 2009 WL 112229 

D.Puerto Rico,2009. 
January 15, 2009  

  Experts—and the lack thereof. Plaintiffs hired an expert with obvious bias. The facts as 
relayed by the court: 

• Plaintiffs’ case rests entirely upon the testimony of proffered expert testimony of Carlos M. 
Belgodere-Pamies, a geologist and self-described environmental expert.  

• He acknowledges at least five cases against the company. 
• He worked for Esso in the 1980’s before being dismissed for incompetence. 
• He threatened physical violence against Esso executives and has suggested the he can control 

litigation through extortion. He has been found to hold a “violent animus” toward Esso. 
• He has told Esso executives “he would go to their children’s school to accuse the executives 

of killing children” 
• He has told the Esso attorney that she “didn’t have the right to breathe here” and that she only 

had the “right to have her ass kicked of the f…king island.” 
• He physically threatened an Esso Engineer, a Maria Rivera, warning her that her “life was in 

danger, the more impossible you make my life, the more difficult I will make yours.” He also 
stated that “if someone came to cut her up, he would look the other way. “ Also—that “I 
wouldn’t want to deal with your husband if (drug addicts) cut up your face. 

•  The court ignored his testimony and ruled against the plaintiffs. 
 

 



Other Cases of Interest 
 

Chico Service Station, Inc. V. Sol Puerto Rico Limited, 633 F.3rd 20,  72 ERC 1772, 
January 26, 2011. 

• Discussion of Burford  abstention in a Citizen Suit under RCRA when the agency does not 
avidly purse an enforcement action against a UST site.  

 
 Hogg v. Chevron USA, Inc. et. al., 45 So.3d 991, 2009-2632 (La. 7/6/2010);  
• Statute of Limitations case from Louisiana Supreme Court. Date beginning the time is the 

date that neighboring landowners received letter from LDEQ; continued presence of gasoline 
did not constitute a continuing tort so as to suspend the running of the time for filing suit; and 
failure to remediate did not toll the time. 

  
Diez Oil Company, Inc. V. Exxon Mobil Corp., NO. CIV. A. 08-316, 2009 WL 1165490  
M.D.La., 2009, April 27, 2009 

• Failure to take action renders the agency action final and non-appealable. A finding of 
ownership cannot be challenged in a collateral attack.  
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